STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

ELI ZABETH Kl SZELY,
Charging Party, Case No. LA-CO 773

V. PERB Deci si on No. 1343

UNI TED FACULTY ASSOCI ATI ON OF
NORTH ORANGE COUNTY,

August 19, 1999

Respondent .

Appearances: Elizabeth Kiszely, on her own behalf; California
Teachers Association, by Rosalind D. Wolf, Attorney, for United
Faculty Association of North O ange County.
Before Caffrey, Chairman; Dyer and Anador, Menbers.
DECI SI ON AND ORDER

AMADOR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Elizabeth Kiszely (Kiszely)
to a Board agent's dismssal (attached) of the unfair practice
charge. In the charge, Kiszely made a request for repugnancy
review of an arbitration award, and also alleged that the United
Faculty Association of North Orange County (Association) denied
her the right to fair and inpartial representation guaranteed by

section 3544.9 of the Educational Enploynment Rel ations Act
(EERA), in violation of section 3543.6(b).*

'EERA is codified at Government Code section 3540 et seq.
Section 3544.9 states:

The enpl oyee organi zati on recogni zed or certified
as the exclusive representative for the purpose of
nmeeting and negotiating shall fairly represent
each and every enployee in the appropriate unit.

Section 3543.6 states, in part:



The Board has reviewed the entire record in this case,
i ncluding the Board agent's warning and dism ssal letters, the
original and amended unfair practice charge, Kiszely's appeal,?
and the Association's response.® The Board finds the warning and
dism ssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

The unfair practice charge in Case No. LA-CO 773 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Dyer joined in this Decision.

It shall be unlawful for an enpl oyee
organi zation to:

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’Ki szel y's 6/27/99 request to provide additional nmaterials
i s hereby deni ed.

3The Association made a request that the Board order Kiszely
to pay the Association's costs and attorney's fees, "to deter the
continuation of this pattern of vexatious litigation." The Board
has considered this request and declines to order sanctions.
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STATE OF CALIFORNIA r f GRAY DAVIS, Governor
*

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

May 4, 1999

El i zabeth Kiszely
142 Orange Bl ossom
Irvine, CA92 62 0

‘Re: Elizabeth Kiszely v. United Faculty Association of North
O ange County
Unfair Practice Charge LA-CO 773--First, Second & Third
Amended Char ges
DI SM SSAL AND REFUSAL TO | SSUE A COVPLAI NT

Dear Ms. Kiszely:

You have alleged that the United Faculty Association of North
Orange County (Association) denied you the right to fair
representati on guaranteed by the Educational Enploynent Relations
Act (EERA) section 3544.9 and thereby violated section 3543.6(b).
The original charge in this case was a request for repugnancy
review of the "arbitration hearing on April 15, 1997, that
pertained to unfair practice charges LA-CE-3699 and LA-CO 714.

As | indicated to you in ny attached |letter dated Decenber 18,
1998, the above-referenced charge did not state a prinma facie
case because your request was untinmely and the Public Enpl oynent
Rel ations Board (PERB) |acked jurisdiction to do anything other
than dismss it. Further, the Decenber 18, 1998 warning letter
noted that you failed to denonstrate that the Association acted
in an arbitrary or discrimnatory manner, or in bad faith. You
were advised that if there were any factual inaccuracies or
additional facts which would correct the deficiencies explained
in the warning letter, you should anend the charge. You were
further advised that unless you anended the charge to state a
prima facie case or withdrew it prior to January 8, 1999, the
charge would be dism ssed. On January 7, 1999, you filed your
first anmended charge by certified mail. On February 8, 1999, vyou
filed a second anmended charge. On March 16th you filed your
third amended char ge.

!Since a repugnancy review of the arbitrator's award is
based on the arbitration provisions of the collective bargaining
agreenment (CBA) between the union and enployer and deals solely
with alleged contract violations by the enployer, this charge
agai nst the Association was reviewed primarily as an all eged
violation of the duty of fair representation.
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After investigation, | conclude that the original and anmended
charges fail to state a prima face violation of the EERA within
the jurisdiction of PERB for the reasons that follow

The Charge is Untinely

As stated in the warning letter, the Board's jurisdiction is
limted by a six-nmonth statute of |limtations period. EERA
section 3541.5(a)(1) provides the Board shall not "[i]ssue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the filing of
the charge." Your charge, which was filed on July 23, 1998,
concerns the Association's processing of your grievance and
arbitration which took place fromAugust 23, 1996 through June 3,
1997. This charge is outside PERB' s jurisdiction because it is
untimely. '

th a_Continuing Violation

In your first anmended charge you assert that "[b]ecause this
retaliation [by the union] is on-going and because the issues the

uni on agreed to take to arbitration have not, in fact, been heard
in arbitration, the unfair practice charge is tinely." (First
anended charge, Attachnent A at p. 1.) In the second anended

charge you state that the w thholding of information by the
Associ ation on how to correctly grieve violations of Title V,
affirmative action policies, etc., is "a continuing violation of
the ternms of the CBA because of the disparate treatnent and
unequal application of the contract that follow fromit" (Second
anmended charge, Attachnment A at p. 16.)

PERB has recognized "continuing violations" of certain types of
clains- to bring themwthin its jurisdiction even if the original
conduct was outside the six-nmonth period. In San Di equito _Union
Hi gh_School District (1982) PERB Decision No. 194 (San Diequito),
the Board found that a continuing violation would only be found
where active conduct or grievances occurred within the
[imtations period that independently constituted an unfair
practice. Exanpl es of continuing violations include the nonthly
wi t hhol di ng of union dues fromthe union since the failure of the
enployer to transmt the dues to the union was repeated each
nont h upon receiving the union's request for the dues.(San
Diequito at p. 9, citing Beer Distributors (1972) 196 NLRB 165.)

A continuing violation is not found where the unlawful conduct
‘during the limtations period constituted an unfair practice only
by its relation to the original offense. (H_Dorado Union Hi gh
School _District (1984) PERB Decision No. 382 at p. 4.) Here the
conduct you conpl ain about against the Association concerns the
handl i ng of your grievance and arbitration of the original filing
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of the unprofessional conduct notice and is not a continuing
vi ol ati on.

The Association has not violated its Duty of Fair Representation

As previously stated in the warning letter, the duty of fair
representation extends to grievance handling. (Erenont Teachers
Association (King) (1980) PERB Decision No. 125.) To denonstrate
a violation of that duty it nust be shown that the Association's
conduct was arbitrary, discrimnatory or in bad faith. Case
handling errors and sinple negligence are not violations of the
duty. (Anerican Federation of State, County and Minicipal_

Enpl oyees, Council 10 (dson) (1988) PERB Decision No. 682-H)

The allegations in your anended charges regarding the

Associ ation's conduct in processing the grievance simlarly fails
to denonstrate that the Association acted in an arbitrary,
discrimnatory or bad faith manner. You allege that the

Associ ation acted in bad faith by concealing information fromyou
regarding how to grieve a statutory notice and how to grieve

viol ations of shared governance rights. The Association's
judgnment in taking the statutory notice to arbitration does not
establish that the Association acted in an arbitrary,

di scrimnatory or bad faith manner.

As evidence of bad faith, you allege that the Association nerely
went through the notions of taking your grievance to arbitration
and had del eted the substance of your issues. However, you
provide no facts to support such a finding. | see no reason to
disturb the earlier conclusion that the Association did not act
in an arbitrary, discrimnatory manner or in bad faith in its
handl i ng of your grievance. :

In Arerican Federation of State, County and Minici pal Enployees,
International . Council 57 (Dehler) (1996) PERB Decision No. 1152-
H (AESCME (Dehler)) the Board indicated isolated acts which did
not al one establish a violation of the duty of fair
representation, presented a pattern of conduct which, when
considered in its entirety, denonstrated a prima facie violation
However, | do not find a pattern of bad faith fromthe totality
of the material you presented. The Association's conduct, when
considered in its entirety, does not denonstrate it acted in an
arbitrary, discrimnatory, or bad faith manner. Although the
Associ ation did not do everything as you would have liked, in
retrospect, the charge does not denonstrate the Association's
representatives were acting arbitrarily or in bad faith. The
Associ ation took your grievance through binding arbitration and
hired outside counsel to represent you. Thus, under the analysis
set forth in AEFSCME (Dehler), the Association's conduct, when
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considered in its entirety, does not denonstrate a prinma facie
vi ol ation of the EERA. :

Association's actions are not bad faith

I n your anended charges you allege that the warning letter did
not make reference to the evidence you presented about the
arbitration process. As nentioned previously, this is being
considered a duty of fair representation charge, not a repugnancy
review of the arbitrator's award, since a repugnancy review of
the arbitrator's award is based on the arbitration provisions of
the CBA between the union and enpl oyer and deals solely with
charges agai nst the enployer.

The followng is ny analysis of your claimthat the arbitration
proceeding was unfair and that the Association acted in bad
faith. It is your belief that the Association acted in bad faith
because: (1) you were not given "formal" notice of the
proceeding; (2) the Arbitration was not processed through the
Anmerican Arbitration Association (AAA); (3) the tape of the
proceeding was not intelligible so no record was made of the
proceeding; (4) it was inappropriate for the Association to
stlpulate to the threshold question of arbitrability of the
issue;“ (5 the Association did not let you use your own
attorney; (6) the Association did not give you copies of
docunments that were presented to the arbitrator; (7) the
Association did not arbitrate the issues you had specified and
that your evidence and wi tnesses were suppressed; and (8) the
Associ ation did not let you participate fully in planning the
strategy of your arbitration. In addition, you argue that the
Associ ation acted in bad faith by not followng up with the
District's continuing retaliation against you.

As discussed in greater detail in the warning letter, in order to
state a prim facie case of arbitrary conduct V|olat|ng the duty
of fair representation, a charging party:

". .. must at a mninmminclude an assertion
of sufficient facts fromwhich it becomes
apparent how or in what manner the exclusive
representative's action or jinaction was

wi thout a rational basis or devoid of honest

j udgnment . [ Enphasi s added; Reed District

’The parties stipulated to arbitrate the follow ng:
|s the grievance of Elizabeth Kiszely, dated October 8, 1996,
arbitrable? |If so, did the notice of unprofessional conduct
issued to Elizabeth Kiszely, dated June 27, 1996, violate the
CBA? If so, what is the appropriate renmedy?
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Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin

Teachers Professional Associ ation (Ronero)
(1980) - PERB Deci si on No. 124.]

The facts alleged by you in the original and anended charges do
not denonstrate that the Association acted irrationally or in bad
faith. Accordingly, you do not state a prina facie case of a
violation of the duty of fair representati on under EERA

Violations of the CBA

I n your amended charge you repeatedly express your concerns about
the Association's violations of the CBA especially as they
relate to academ c freedom and shared governance i ssues.

However, enforcenent of CBA violations is expressly outside the
purvi ew of PERB unless they are also an unfair practice under
EERA whi ch has not been shown here.

Summary

Unfair Practice Charge LA-CO 773 was not filed in a tinely
manner; therefore, the Board lacks jurisdiction to issue a
conpl ai nt agai nst the Associ ation on your behalf. Therefore, it
is dismssed and no conplaint will 1issue.

Further, the information you presented fails to state a prinma
facie violation of the EERA. For these reasons the charge, as
presently witten, does not neet the standards for a violation of
the duty of fair representation against the Association.

Right to Appeal

Pursuant to Public Enpl oynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself wthin twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nane and nunber, and the original and five (5 copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when nmailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a conmon
carrier prom sing overnight delivery, as shown on the carrier's
recei pt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)
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A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
neets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transmssion on all-
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .) : .

Ext ension _of Tinme

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed within the specified tine Iimts, the
dismssal will becone final when the tine limts have expired..

Si ncerely,

ROBERT THOMPSON -
Deputy Ceneral Counsel

At t achnment

cc: Rosal i nd Wl f






STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Headquarters Office

1031 18th Street
Sacramento, CA 95814-4174
(916) 322-3198

Decenber 18, 1998

El i zabeth Kiszely
142 Orange Bl ossom
.lrvine, CA 92620

Re: Elizabeth Kiszely v. United Faculty Association of North
Orange County

Unfair Practice Charge LA-CO 773
WARNI NG LETTER

Dear Ms. Kiszely:

On July 23, 1998, you filed Unfair Practice Charge

No. LA-CO 773, a request for repugnancy review of the
“arbitration hearlng on April 15, 1997, that pertained to unfair
practice charges LA-CE-3699 and LA-CO-714."'" Since a repugnancy
review of the arbitrator's award is based on the arbitration
provi sions of the collective bargaining agreement (CBA) between

t he union and enployer and deals solely with unfair practice
charges against the enployer, this charge against the United
Facul ty Association of North Orange County (Association) is being
reviewed as an alleged violation of the duty of fair
representation, not a request for repugnancy review. M
investigation revealed the followng information relevant to this
char ge.

You are an English Professor at the North Orange County Comrunity
College District (Dstrict) and are exclusively represented by
the Association. During the 1995-1996 school year, you voiced
concerns regarding faculty rights. You believed the D strict
retaliated against you for those activities. As a result you
filed grlevances and unfair |abor practice charges against the
District. During 1995 and 1996 you filed four grievances
against the District. The Association did not pursue the first
grievance but informed you that you could pursue it on your own.
The Associ ation took your second grievance through level 111 but
refused to take it to binding arbitration. You were inforned

Y'Unfair Practice Charge No. LA-CE-3699 was addressed in
correspondence concerning charge nunber LA-CE-3965 because it
i nvol ves the enployer, North Orange Conmunity College District,
and not the enpl oyee organization, United Faculty Associ ati on,
t he subject of this charge.

’See Unfair Practice Charges Nos LA- CE- 3699, LA-CE-3837 and
LA- CE- 3965.
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that your third claim an academ c freedom clai mwas not
grievabl e.

The fourth grievance was taken to binding arbitration on your
behal f by the Association. The arbitration hearing was held on
April 15, 1997, and the arbitrator's opinion and award was i ssued
on May 29, 1997. The parties had stipulated to putting the
followng three issues before the arbitrator:

Is the grievance of Elizabeth Kiszely, dated
October 8, 1996, arbitrable? If so, did the
noti ce of unprofessional conduct issued to
El i zabeth Ki szely, dated June 27, 1996,
violate the Collective Bargaining Agreenent?
If so, what is the appropriate renmedy?

The arbitrator found that the grievance was not arbitrable under
the CBA. You indicated that you had received a copy of the
arbitrator's opinion and award on June 3, 1997. The

Associ ation's conduct during this grievance and arbitration is
the subject of this unfair practice charge.

On Novenmber 12, 1996, you filed unfair practice charge LA-CO 714
all eging that the Association violated Educati onal Enpl oynent

Rel ati ons Act (EERA) section 3543.6(b) by denying your right to
fair representation. LA-CO 714 was in abeyance from Novenber 15,
1996, until the filing of an anended charge on Decenber 2, 1997.
Your allegations against the Association in LA-CO 714 contai ned
your conplaints about the Association's treatnent of you during
the three grievances; in addition, you conplained in LA-CO 714 of
the Association's conduct relative to the arbitration proceeding
which is the subject of this charge. Pursuant to Board agent
war ni ng and dism ssal l|letters dated February 18, 1998, and March -
13, 1998, respectively, your charge in LA-CO 714 against the
Associ ation was dism ssed. The Board adopted the dism ssa

Wit hout |eave to amend on June 18, 1998, in United Faculty .
Associ ation of North Orange County Conmmunity_ College District
(1998) PERB Deci sion No. 1269.

On July 23, 1998, you filed this unfair practice charge which
st ates:

Uni ted Facul ty/ CTA (union) presented on ny

behal f none of the nultitude of evidence it

had- - even when the arbitrator asked for it.

The union informed me | could not speak to

the nerits of the case because the

arbitration was "bifurcated" to determ ne

only jurisdiction for hearing a grievance of

a statutory notice--and not the nmerits of the
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grievance. [Mich of this information is the
basis for UPC #LA-CO 714.]

In your unfair practice charge No. LA-CO 714 you alleged, in

part:
United Faculty's representation was
i nadequate in that | was frequently not
informed and/or msinformed of information
pertinent to the processing of the grievance
and arbitration and to protecting the
violation of ny rights. The representation
was arbitrary, discrimnatory, and lacking in
good faith. Specifically, no rational basis
was provided for nmuch of the m sinformation |
received. A previous incident involving a
unit nmenber and a notice of unprofessional
conduct received markedly different
treatnment. The neeting and conferring that
took place in preparation for and during the
gri evance and arbitration hearings was not in
good faith because there was no genui ne
possibility for agreenment. The district's
i ssuance of a statutory notice preenpted the
grievance from being heard in any neani ngful
way in the forumof arbitration. A tenured
faculty nenmber's right to seek redress by
means of the grievance procedure was rendered
nmoot. A tenured faculty nenber's right to
participate in shared governance was ignored
in the proceedi ngs.

As we have discussed, the above-stated allegations do not state a
prim facie violation within the jurisdiction of PERB for the
reasons that follow

PERB [ i ion
Untineliness

The Board's jurisdiction is limted by a six-nonth statute of
[imtations period. EERA section 3541.5(a)(1) provides the Board

shall not, "[i]ssue a conplaint in respect of any charge based
upon an alleged unfair practice occurring nore than six nonths
prior to the filing of the charge.”" It is your burden, as the

Charging Party to denonstrate that the charge has been tinely
filed. (See Tehachapi Unified School District (1993) PERB
Deci si on No. 1024.)

On July 23, 1998, you filed this unfair practice charge (LA CO
773) calling it a repugnancy review of the arbitrator's opinion
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and award. However, there was no grievance filed against the
Associ ation and no arbitrator's award against it. Thus, this is
an alleged violation of the Association's duty of fair
representation, not a request for repugnancy review of an
arbitrator's award.

The statute of l[imtations begins running on the day of the

al | eged unl awful conduct; in this case, you are conpl aining about
the Association's processing of your grievance and arbitration.
Your grievance process began August 23, 1996 and ended with the
recei pt of the arbitration decision on June 3, 1997. This charge
was filed July 23, 1998. Mdre than a year passed between the
conpl ai ned of conduct and the filing of this charge. Your unfair
practice charge is untinely and PERB | acks jurisdiction to do
anything other than dismss it.

But even if your request had been tinely, the unfair practice
charge should be dismssed for failing to state a prim facie
case.

Dut y_of Rgprggenf ation

You allege that the exclusive representative denied you the right
to fair representati on guaranteed by EERA section 3544.9 and

t hereby viol ated section 3543.6(b). The duty of fair :
representation inposed on the exclusive representative extends to
gri evance handl i ng. (Erenont Teachers Association (King) (1980)
PERB Deci sion No. 125; United Teachers of Los Angeles (Collins)
(1982) PERB Decision No. 258.) In order to state a prima facie
violation of this section of EERA, Charging Party nust show that
the Association's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins). the Public
Enpl oyment Rel ati ons Board stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.] '

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni nmal .
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In order to state a prim facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. must at a mnimuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or jnaction was

W thout a rational basis or devoid of honest
j udgnment . (Enphasi s added.) [Reed District
Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Deci sion No. 124.]

As previously stated, the duty of fair representation extends to
gri evance handling. A reasonable decision not to pursue a
grievance, regardless of the nmerits of the grievance, is not a
violation of the duty of fair representation. (California State
Enpl oyees' Association (Calloway) (1985) PERB Decision No. 497-
H) Nor are case handling errors and sinple negligence
viol ati ons of the duty. (Anerican Federation of State, County
and Muni ci pal Enployees, Council 10 (A son) (1988) PERB Deci sion
No. 682-H.)

The all egation regarding the Association's conduct in processing
the grievance simlarly fails to denonstrate the Association
acted in an arbitrary, discrimnatory or bad faith manner. The
Associ ation appealed the District's denial of this grievance to
bi nding arbitration. One of the issues in this grievance was
whet her a notice of unprofessional conduct issued pursuant to the
Educati on Code was arbitrable. You alleged the Association's
failure to explain to you that "statutory notices" were not
grievable is tantanmount to bad faith. However, it appears that
whet her the Association could grieve a "statutory notice" was
then an unsettled | egal question; a question which the arbitrator
answered in the negative. In California School Enployees
Association (Dyer) (1984) PERB Decision No. 342a, the Board noted
when the union took a calculated risk concerning an issue where
there was energing precedent, it did not engage in arbitrary,

di scrimnatory, or bad faith conduct. Thus, the Association's
judgnent in taking the statutory notice to arbitration does not
establish the Association acted in an arbitrary, discrimnatory
or bad faith manner.

ration of Stat County_and Muni ci pal _Enpl oyees,
International, Council 57 (Dehler) (1996) PERB Decision No. 1152-
H, the Board indicated isolated acts which did not alone
establish a violation of the duty of fair representation,
presented a pattern of conduct which when considered in its
entirety denonstrated a prima facie violation. There the Board
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noted the union failed to respond to the enployer's inquiry after
indicating that it would do so, failed to schedule a level 2
neeting, failed to notify the enployee or explain its actions to
her, and failed to respond to its specific witten inquiries.
Youdallege the Association engaged in a simlar pattern of
conduct .

However, your charge is factually distinguishable. The

Associ ation's conduct, when considered inits entirety, does not
denonstrate it acted in an arbitrary, discrimnatory, or bad
faith manner. Although it did not answer every question posed to
it involving the arbitration, the charge does not denonstrate the
Association's representatives were unres%on5|ve to you. The
Associ ation took your grievance through binding arbitration.

Thus, under the analysis set forth in Dehler. supra, the

Associ ation's conduct, when considered in its entirety, does not
denonstrate a prinma facie violation of the EERA

The above-stated information fails to state a prinma facie
violation of the EERA. The filing of your charge is untinely
therefore the Board |acks jurisdiction to issue a conplaint

agai nst the Associ ation on your behalf. For these reasons the
charge, as presently witten, does not neet the standards for a
violation of the duty of fair representation against the
Associ at i on.

If. there are any factual inaccuracies in this letter or
addi tional facts which would correct the deficiencies explained
above, please amend the charge. The anended charge shoul d be
Frepared on a standard PERB unfair practice charge form clearly
abel ed First Arended Charqge;, contain all the facts and
al | egations Kou w sh to nake; and be signed under penalt% of
perjury by the charging party. The anended charge nust have the
case nunber witten on the top right hand corner of the charge
form The amended charge nust be served on the respondent's
representative and the original proof of service nust be filed
wth PERB. [If | do not receive an anmended charge or w t hdrawal
fromyou before January 8. 1999. | shall dismss your charge.
g;zyou have any questions, please call ne at (916) 322-3198 ext.

Si ncerely,

Janice F. HII
Boar d Agent Cha



